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STAFF REPORT 

 

 
 
AGENDA NO:         
 
 
MEETING DATE:   September 4, 2018 

 
To: Honorable Mayor and City Council   

Date: September 4, 2018   

From: Kevin Gardiner, Community Development Director – (650) 558-7253 

 

Subject: City Council Consideration of an Appeal of the Planning Commission’s   

June 11, 2018 Action Denying Without Prejudice an Application for a 

Conditional Use Permit to Install a New Wireless Facility (Antenna and 

Equipment) on an Existing Wood Utility Pole Located Within the Right-of-

Way Adjacent to 1800 Hillside Drive 

 

RECOMMENDATION 

 

The City Council should conduct a public hearing, consider all oral and written testimony received 

during the hearing and, following closure of the hearing and deliberations, take one of the following 

actions: 

 

 Deny the appeal and uphold the Planning Commission’s denial of the application 

without prejudice; 

 Grant the appeal, overrule the Planning Commission’s denial, and approve the 

application, with or without amended conditions; or 

 Remand the application to the Planning Commission for reconsideration, with specific 

direction on aspects of the project to be re-evaluated. 

 

Whether the City Council decides to uphold the Planning Commission’s denial without prejudice, 

or approve the application (with or without amended conditions), the City Council should state the 

finding(s) along with reasons for its decision based on the record and direct staff to prepare a 

resolution memorializing its decision for consideration and adoption at the next regular City Council 

meeting. 

 

BACKGROUND 

 

Wireless Communications Ordinance: The City’s authority to regulate the placement of wireless 

communications facilities in the public rights-of-way is subject to certain limitations in state and 

federal law. These are discussed in more detail in the attached legal memorandum. In summary, 

under state law, both wireline and wireless telephone companies have a statutory state franchise 

to use public rights-of-way for placement of their facilities. The City can, within limited discretion, 

control the time, place, and manner of installation to ensure that facilities do not “incommode the 

public use” of the public rights-of-way.  Federal law generally preserves local authority to regulate, 
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with some important substantive and procedural restrictions, including the following: (i) the City 

must act on any permit application within a reasonable period of time; (ii) a local government may 

not “unreasonably discriminate” in its siting decisions with respect to providers of “functionally 

equivalent services”; (iii) regulation must not prohibit or have the effect of prohibiting the provision 

of personal wireless services; (iv) radio frequency (“RF”) emissions cannot serve as a basis for 

denying or regulating wireless facilities to the extent that such facilities comply with the Federal 

Communications Commission (FCC) regulations concerning such emissions; and (v) denials must be 

“in writing” and based on “substantial evidence” contained in a written record.  

 

The City Council adopted the City’s Wireless Communications Ordinance on February 6, 2012.  

The purpose of this ordinance is to maintain and, more importantly, facilitate modernization of 

Burlingame’s communications infrastructure in a manner that improves the quality of the city’s 

environment, the pleasant aesthetics of the city’s neighborhoods, the city’s architectural traditions 

dating to the early 20th century, and the visual quality in the non-residential areas of the city.   

 

More specifically, the purpose of this ordinance is to regulate, as allowed by state and federal law 

and regulations, the placement of wireless communications facilities in Burlingame in a manner 

that recognizes the community benefits of communications technology, which provides clear 

guidance to the communications industry but also recognizes the strong need to preserve the city’s 

aesthetic traditions. 

 

Burlingame Municipal Code Sections 25.77.080(c) and 25.77.090, which address location 

preference order and design criteria, respectively, are provided in the attachment titled “Title 25 – 

Zoning Code – Chapter 25.77 – Wireless Communications Facilities – Code Sections 25.77.080 

(c) and 25.77.090”. 

 

Project Description: The applicant is proposing to install a new wireless communication facility 

(wireless facility) on an existing wood utility pole jointly owned by public utilities and other entities 

who are members of the Northern California Joint Pole Association.  The project consists of 

installing a cylindrical antenna and extension on top of the existing utility pole and associated 

equipment and cabling mounted on the side of the utility pole.  The proposed antenna, equipment, 

and cabling are proposed to be painted to match the utility pole.   

 

The PG&E utility pole is located within the right-of-way near the corner of Hillside Drive and Cabrillo 

Avenue, adjacent to the parcel with an address of 1800 Hillside Drive.  The utility pole is located 

along Hillside Drive, in the planter strip between the sidewalk and street.  The proposed site is 

surrounded by single family residential uses and Our Lady of Angels Catholic Church and School 

to the east.  There are existing street trees on either side of the utility pole, which would not need 

to be removed to accommodate the proposed wireless facility. 

 

An application for a Conditional Use Permit is required because the project consists of installing a 

new wireless facility (not a co-location) and because it is located in a residential zoning district.1  

The following application was submitted for the project: 

                                                 
1 AT&T’s appeal letter dated August 22, 2018 incorrectly states that the proposed facility is within 500 feet 
of a residential zoning district. It is in fact within a residential zoning district. Zoning districts go to the 
centerline of the street, consistent with Section 25.12.020(a).  
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 Conditional Use Permit to install a new wireless facility (antenna and equipment) on an existing 

wood utility pole located within the right-of-way (C.S. 25.77.050 (c)). 

 

For a full description and analysis of the project, please refer to the attached June 11, 2018 

Planning Commission staff report and attachments, as well as the supplemental letter, exhibits, 

and revised plans submitted by the applicant, dated August 22, 2018. 

 

Changes to Proposed Project Since June 11, 2018 Planning Commission Denial Without 

Prejudice:  Since the June 11, 2018 Planning Commission meeting, several changes were made 

to the proposed wireless facility to address concerns and comments expressed by the Planning 

Commission.  Please refer to the applicant’s attached letter, exhibits, and revised plans, dated 

August 22, 2018, for additional information. The following changes were made to the project: 

 

 AT&T worked with PG&E to allow installation of a smaller meter, called a SmartPole Meter.  

The previously proposed meter measured 1’-0” wide x 2’-0” tall (2 square feet). The SmartPole 

Meter measures 4.18 inches wide x 7.17 inches tall (0.2 square feet). 

 

 The previous proposal consisted of the electric load center box and fiber distribution panel being 

attached side-by-side on the pole.  The revised project includes installing these two boxes on 

top of one another, in line with the other equipment boxes on the pole. 

 

Required Findings for a Conditional Use Permit for a Wireless Communications Facility 

(Code Sections 25.77.050(c), 25.77.130, and 25.52.020, a-c): In order to grant a Conditional Use 

Permit for a Wireless Facility, the City must find: 

 

(1)  The proposed facility complies with all the requirements of Chapter 25.77 and with all 

applicable requirements of other chapters of the Burlingame Municipal Code. 

 

(2) The proposed use, at the proposed location, will not be detrimental or injurious to property 

or improvements in the vicinity and will not be detrimental to the public health, safety, 

general welfare or convenience. 

 

(3) The proposed use will be located and conducted in a manner in accord with the Burlingame 

general plan and the purposes of the Zoning Code. 

 

(4) The City may impose such reasonable conditions or restrictions as it deems necessary to 

secure the purposes of the Zoning Code and to assure operation of the use in a manner 

compatible with the aesthetics, mass, bulk, and character of existing and potential uses on 

adjoining properties in the general vicinity. 

 

(5) In approving a use permit pursuant to Chapter 25.77, the City may impose conditions, not 

prohibited by applicable federal and state law, which are deemed necessary to ensure 

compliance with the provisions of Chapter 25.77, the provisions of the Burlingame Municipal 

Code and the provisions of any other applicable laws and regulations. 
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Planning Commission Action: At its regular meeting of June 11, 2018, the Planning Commission 

denied without prejudice the applicant’s request for a Conditional Use Permit to install a new 

wireless facility on an existing wood utility pole located within the right-of-way adjacent to 1800 

Hillside Drive (see attached June 11, 2018 Planning Commission meeting minutes). 

 

Appeal of Planning Commission’s Action:  Subsequent to the Planning Commission’s action, 

Talin Aghazarian, an agent for AT&T, filed a timely appeal of the Commission’s action (see attached 

letter dated June 21, 2018).  AT&T followed up its appeal with a letter and several exhibits that 

explains their reasons for filing the appeal.  The letter, dated August 22, 2018 and prepared by 

John di Bene, General Attorney for AT&T, is attached to this report for the City Council’s review 

and consideration. 

 

Factors to Consider on the Appeal: As noted above, federal law prohibits cities from considering 

radio frequency (“RF”) emissions as a basis for denying or regulating wireless facilities if (as is the 

case here) the applicant has demonstrated that the proposed wireless facility complies with the 

FCC’s RF emissions regulations. The City Council is therefore limited to reviewing and discussing 

the proposed design and location of the wireless facility and making findings based on the 

requirements in the ordinance and within the constraints of federal and state law governing the 

regulation of telecommunications facilities. The City Council should therefore focus its 

consideration of the appeal and the required findings based on the evidence in the record and 

considering the wireless facilities design and location criteria set forth in Sections 25.77.080 and 

25.77.090, which for convenience are attached to this staff report. 

 

AT&T’s Effective Prohibition Claim: In its appeal letter dated August 22, 2018 at pages 7-9, 

AT&T claims that the City may be required to approve its project to avoid violating federal law 

because denial of the project by the City would “prohibit or have the effect of prohibiting the 

provision of personal wireless services.” (47 U.S.C. Section 332(c)(7)(B)(i)(II)).  

 

Because AT&T has raised this issue, if the City Council determines that it cannot make the required 

findings for granting the appeal and approving the application based on the evidence in the record 

and considering the wireless facilities design and location criteria set forth in Sections 25.77.080(c) 

and 25.77.090, then, the City Council should consider the evidence and arguments as to whether 

its proposed denial would “prohibit or have the effect of prohibiting the provision of personal 

wireless services” in conflict with federal law, and determine whether or not it must approve the 

project to avoid such a result.    

 

Exhibits: 

 

 Legal Memorandum 

 Title 25 – Zoning Code – Code Sections 25.77.080 (c) and 25.77.090  

 Letter and Exhibits Submitted by John di Bene, General Attorney for AT&T, dated August 22, 

2018 

 Appeal Letter Submitted by Talin Aghazarian (AT&T), dated June 21, 2018 

 June 11, 2018 PC Minutes (excerpt) 

 Correspondence Received After Preparation of the June 11, 2018 Planning Commission Staff 

Report 
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 June 11, 2018 PC Staff Report (including all attachments) 

 Previously Proposed and Revised Plans 

 


